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United States Court of Appeals for the 
District of Columbia 

a Supreme Court of tlie District of Columbia. 

Habeas Corpus No. 1834 
William Barker, Petitioner, 
vs. 

Mary Albright, Defendant . 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Supreme Court of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit:— 

1 Petition for Writ of Habeas Corpus 

Filed April 17, 1936 

In the Supreme Court of the District of Columbia 
Habeas Corpus No. 1834. 

William Barker, Petitioner, 
vs. 

Mary Albright, Defendant . 

To the Honorable the Chief Justice and the Associate Jus¬ 
tice of the Supreme Court of the District of Columbia: 

Your petitioner respectfully represents that his infant 
grandchild, Patricia May Albright, aged eight years, is 
now restrained of her liberty in the District of Columbia, 
by the defendant, Mary Albright, and that he, your peti¬ 
tioner, files this petition for a writ of habeas corpus, for, 
and in behalf of Patricia May Albright, aforesaid and fur¬ 
ther sets forth: 

1. That he is a citizen of the United States, and a resi¬ 
dent of the City of Brunswick, State of Maryland, and 
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brings this suit in his own right as the grandparent and 
natural guardian of the said Patricia May Albright. 

2. That he has been deprived of the custody and control 
of the said Patricia May Albright, due to the fact that one 
Mary Albright has the child in her possession and refuses 
to permit your petitioner to have the custody, control and 
dominion over his grandchild. 

3. That the natural parents of the said minor child are 
Moses C. Albright, who died March 28, 1936, in the Dis¬ 
trict of Columbia, and May Albright, who died Au- 

2 gust 21, 1928, in the District of Columbia; that the 
parents of said Moses C. Albright are both deceased. 

4. That your petitioner and his wife Ada Barker are the 
natural parents of the said May Albright, deceased, natural 
mother of the said child, and as the maternal grandparent 
of his said grandchild, he is entitled to her custody and 
control; that his means are ample to provide for her care, 
education, support and maintenance. 

5. Your petitioner is informed and believes and therefore 
avers that the said Patricia May Albright is now held un¬ 
lawfully and without right in contravention of the laws of 
the District of Columbia, by the said Mary Albright at 717 
A Street, Southeast, in the District of Columbia, and that 
the best interests and welfare of the said child would be 
best served by awarding her to the petitioner. 

WHEREFORE the premises considered, your petitioner 
prays: 

1. That the Writ of Habeas Corpus issue out of this 
Honorable Court, directed to Mary Albright, requiring her 
to produce the body of the petitioner’s grandchild, forth¬ 
with, before this Honorable Court. 

2. That a hearing be had to determine the illegality of 
your petitioner’s grandchild’s detention, and that pendente 
lite and permanently, upon a final hearing hereof, that the 
said Patricia May Albright be delivered up and awarded 
in the custody and control of William Barker, her grand¬ 
parent, your petitioner herein. 
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3. For such other and further relief as the nature of the 
case may require and as to the Court may seem proper. 

his 

WILLIAM x BARKER 

mark 

Witness to William 
Barkers mark. W 0 Rau 

MICHAEL J. LANE, 

JOSEPH D. MALLOY, 

Attorneys for Petitioners. 

By JOSEPH D. MALLOY 

3 State of Maryland, 

County of Frederick , to wit: 

William Barker, being first duly sworn, upon oath de¬ 
poses and says that he has read the foregoing petition, by 
him subscribed and knows the contents thereof; that the 
matters and things therein set forth as of his personal 
knowledge are true, and those stated upon information and 
belief he believes to be true. 

his 

WILLIAM x BARKER 

mark 

Witness to William 
Barkers mark W 0 Rau 

Subscribed and sworn to before me this 16 day of April, 
1936. 

W 0 RAU 

(Notarial Seal) Notary Public. 

My com expires May 3rd 1937. 

Fiat 

Filed April 17, 1936 

****** 

Let the writ of Habeas Corpus issue as prayed herein 
returnable at 10 o’clock A. M. April 21, 1936. 

By the Court this 17 day of April, 1936. 

JOSEPH W COX 

Justice 
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4 The President of the United States, 
To MARY ALBRIGHT, 


Greeting: 


You are hereby commanded to have the body of PA¬ 
TRICIA MAY ALBRIGHT detained under your custody, 
as it is said, together with the day and cause of her being 
taken and detained, bv whatever name she mav be called 
in the same, before the Honorable Joseph W. Cox one of 
the Justices of the Supreme Court of the District of Colum¬ 
bia in the United States Courthouse, city of Washington, 
on the 21st day of April, 1936, at 10:00 A. M., after the re¬ 
ceipt of this writ, to do and receive whatever shall then 
and there be considered of in her behalf, and have then and 
there this writ. 

Witness, The Honorable Chief Justice of said Court the 
18th day of April, A.D. 1936 


(SEAL) 


FRANK E CUNNINGHAM, 

Clerk. 


By R D QUINTER, JR., 
Assistant Clerk. 


Marshal’s Return 

4/18/36 PERSONALLY Mary Albright 

JOHN B COLPOYS 

U.S. Marshal, D. C. 

By HUGH W DUFFY 

G 

5 Return to Petition and Writ of Habeas Corpus 

Filed April 30, 1936 

*##••• 

Comes now the respondent, Mary Albright, and for re¬ 
turn to the petition for writ of habeas corpus filed herein 
on the 18th day of April, 1936, and the writ of habeas 
corpus issued on the 18th day of April, 1936, respectfully 
shows to this Honorable Court, as follows: 

Respondent admits that Patricia May Albright is an in¬ 
fant, eight years of age, and is plaintiff’s grandchild. She 
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denies that the said infant is now restrained of her liberty 
in the District of Columbia by respondent, or any other 
person; she denies that the petition herein for a writ of 
habeas corpus is filed for and in behalf of the infant, 
Patricia May Albright; and she further denies that plain¬ 
tiff is authorized by law to file the petition herein. 

Respondent, answering the numbered paragraphs of the 
petition filed in this cause, says: 

1. She admits that plaintiff is a citizen of the United 
States and a resident of the City of Brunswick, State of 
Maryland; but she denies that he brings this suit of his 
own right, or that he has the right to bring this suit, as 
grandparent of the said infant; and she denies that as 
grandparent of the said infant plaintiff is the natural 
guardian of the child, Patricia May Albright. 

2. She denies that plaintiff has been deprived of the cus¬ 
tody and control of the said infant by her; she admits that 
she has possession and custody of the said infant ; and she 
denies that the plaintiff is entitled to the custody and con¬ 
trol of the said infant or that he has at any time made 

demand for the possession or custody of the said 
6 infant. 

3. She admits that the natural parents of the said 
infant are Moses C. Albright, who died March 28, 1936, 
and May Albright, who died August 21, 1928; but she 
neither admits nor denies the allegation that the parents 
of the said Moses C. Albright are both deceased, and she 
demands strict proof thereof. 

4. She neither admits nor denies the allegation that plain¬ 
tiff and Ada Barker, his alleged wife, are the natural par¬ 
ents of the said May Albright, natural mother of the said 
infant child, and therefore demands strict proof thereof. 
But she denies that plaintiff as maternal grandparent, or in 
any other relationship or capacity, is entitled to the custody 
or control of the said infant; and she denies that plaintiff’s 
means are ample to provide for the care, education, sup¬ 
port and maintenance of the said infant, Patricia May 
Albright. 

5. She admits that the said infant child is now residing 
in respondent’s home at 717 A Street, Southeast, Wash¬ 
ington, which w’as the home of the child’s natural father, 
Moses C. Albright. But she denies that the said infant 
child is held by her at 717 A Street, Southeast, or at any 
other place, unlawfully and without right or in contra- 
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vention of the laws of the District of Columbia. And she 
denies that the best interests and welfare of the said infant 
child would be best served by awarding the child to the 
plaintiff. 

And, further answering the petition and writ herein, re¬ 
spondent says that she married Moses C. Albright, natural 
father of Patricia May Albright, approximately five years 
prior to the death of Moses C. Albright, which occurred on 
March 28, 1936, and that she lived with him as his wife con- 
tinuouslv from the date of their intermarriage until 

7 the date of his death; that at the date of their mar¬ 
riage Patricia May Albright, the infant in question, 

was being cared for in the home of her father, Moses C. 
Albright, the child being at that time approximately three 
years of age; that since that time respondent has had the 
care, custody and rearing of said child, ministering unto 
her as though she were her own child; that the said child 
has been kept in school and although she is now only eight 
years of age she is in the third grade; that the child’s re¬ 
ligious training has been looked after by respondent, the 
child having been awarded several certificates for continu¬ 
ous attendance at Sunday School; and that it was respon¬ 
dent who had the child christened; that respondent has 
during the past five years personally selected the play¬ 
mates of the child, seeing at all times that the said child 
was kept in the proper environment. 

Respondent further says that at no time since the child 
came into her custody and care, after her marriage to the 
child’s father, has the plaintitf visited the child, nor has 
the child visited the plaintitf, nor has £>laintiff during that 
time exhibited the slightest interest in the welfare of the 
child or anv love or affection for the said child. 

Respondent says that she is willing and anxious to re¬ 
tain the custodv and care of the said child, and that her 
means are amply sufficient to provide for the care, educa¬ 
tion and maintenance of the said child; that under the last 
will and testament of Moses C. Albright, she and the child 
are joint owners of certain real estate situated in the Dis¬ 
trict of Columbia; that her desire to retain the care and 
custodv of the child is because of her love and affection for 
the infant and interest in the welfare of the child, 

8 and, further, because her retention of the custody of 
the child, and seeing to its proper rearing and edu- 
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cation, is in accordance with the wish and request of the 
father of the child often expressed to respondent and others 
during his life time; and that it is the child’s wish that she 
remain in the custody and care of the respondent. 

WHEREFORE, respondent having fully answered and 
made return to the petition and writ herein, she prays that 
the petition and writ he dismissed; that this Honorable 
Court enter an order granting her custody of the said 
Patricia May Albright; and that she be allowed her costs 
herein expended. 

MARY ALBRIGHT 

Respondent. 

JUDSON T CULL JR 
CHESTER A BENNETT 
DANIEL C. EBERLY 

Attorneys for Respondent . 

District of Columbia 

Mary Albright, being first duly sworn says, upon oath, 
that she has read the foregoing return to the petition for 
W 7 rit of Habeas Corpus, and to the Writ of Habeas Corpus, 
and knows the contents thereof; that the matters and things 
therein set forth as of her personal knowledge are true and 
those stated upon information and belief, she believes to 
be true. 

MARY ALBRIGHT 

Subscribed and sworn to before me this 21st day of 
April, 1936. 

CHALMERS F. GROFF 

(Notarial Seal) Notary Public. D. C. 

9 Order 

Filed May 1, 1936 

This cause having come on for hearing before this Hon- 
able Court on the 30th day of April, 1936, and after con¬ 
sideration of the pleadings filed herein, hearing testimony 
taken in open Court by both parties hereto, and argument 
of counsel, and it appearing to the Court that the best in¬ 
terests and welfare of the infant, Patricia May Albright, 
would be best served by the respondent retaining custody 
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and control of the said infant, it is, therefore, this the 1st 
day of May, 1936 A. D. 

Adjudged, Ordered and Decreed that the custody and 
control of the infant, Patricia May Albright be and is 
granted to the respondent, Mary Albright; that the petition 
for writ of habeas corpus filed herein be and it is hereby 
denied; and that the writ of habeas corpus issued herein 
be and the same is hereby discharged, with costs to re¬ 
spondent. 

JOSEPH W COX 

Justice. 

O K as to form 
and appeal noted 

M J LANE 
5/1/36 

From the foregoing the Petitioner notes an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia and Bond for costs is fixed at $100. or $50. cash in lieu 
thereof. 


JOSEPH W COX 

Justice 


10 Memorandum 

MAY 25, 1936 

Bond ($100.00) on appeal approved and filed. 

Assignment of Error 
Filed June 3, 1936 

****** 

Comes now the petitioner and says the Court erred in 
awarding the custodv of the infant child, Patricia Mav 
Albright, to the defendant, who is the child’s stepmother, 
and the Court further erred in refusing to award the in¬ 
fant child aforesaid to the petitioner, the child’s grand¬ 
parent and natural guardian. 

J. LANE, 

JOSEPH D. MALLOY, 

By JOSEPH D MALLOY 

Attorneys for Petitioner. 
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Service of a copy of the foregoing Assignments of Error, 
acknowledged this 3rd day of June, 1936. 

JUDSON T. CULL, JR., 
CHESTER A. BENNETT, 
DANIEL C. EBERLY. 

By DANIEL C. EBERLY 
Attorneys for Defendant. 

11 Designation of Record 

Filed June 3, 1936 

To the Clerk: 

Please prepare a transcript of record in the above en¬ 
titled cause for the United States Court of Appeals for the 
District of Columbia, to include the following: 

1. Petition for Writ of Habeas Corpus. 

2. Fiat for writ to issue. 

3. Writ of Habeas Corpus and return thereon. 

4. Return of defendant Mary Albright to petition and 
writ. 

5. Order of Court of May 1, 1936; notation of appeal; 
order fixing bond for costs. 

6. Memorandum of undertaking to operate as super¬ 
sedeas approved and filed. 

7. Assignments of error. 

8. This designation. 

M. J. LANE, 

JOSEPH D. MALLOY. 
By JOSEPH D. MALLOY 

Attorneys for petitioner. 

12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, FRANK E. CUNNINGHAM, Clerk of the Supreme 
Court of the District of Columbia, hereby certify the forego¬ 
ing pages numbered from 1 to 11, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 1834 Habeas Corpus Docket, 
wherein William Barker is Petitioner and Mary Albright 
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is Defendant, as the same remains upon the files and of 
record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 12th day of June, 1936. 

FRANK E. CUNNINGHAM, 

Clerk. 

(Seal Supreme Court of the By CHAS. D. COFLIN, 
District of Columbia) Assistant Clerk. 

Endorsed on Cover: District of Columbia Supreme 
Court. No. 6754. William Barker, Appellant, vs. Mary 
Albright. United States Court of Appeals for the District 
of Columbia. Filed Jun 18, 1936. Moncure Burke, Clerk. 
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IN THE 


tMteii States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA. 
April Term, 1936. 


NO. 6754. SPECIAL CALENDAR. 


William Barker, Appellant, 

v. 

Mary Albright. 


BRIEF FOR APPELLANT. 


This is an appeal from an Order of the District 
Court of the United States for the District of Colum¬ 
bia discharging a writ of Habeas Corpus and granting 
custody of a minor child to her stepmother as against 
her grandparent. 

STATEMENT OF FACTS. 

The appellant is the maternal grandfather of Pa¬ 
tricia May Albright, eight years of age, whose cus¬ 
tody has been awarded to Mary Albright, the child’s 
stepmother, by an Order of the Court below. 

May Albright, the appellant’s daughter, married 
Moses C. Albright, and they had this one child, Pa- 
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tricia May Albright. May Albright died August 21, 
1928, and Moses C. Albright married Mary Albright, 
the Appellee herein, on June 30, 1931. Moses C. Al¬ 
bright died March 28,1936, testate, but he did not name 
a testamentary guardian for the said child. Where- 
upon the appellant as the natural guardian of said 
child immediately petitioned the Court for the Writ 
of Habeas Corpus, which writ was issued, a return 
was had, and after a hearing the Court ordered that 
the writ be discharged and the custody of the child be 
awarded to the appellee. 

ASSIGNMENT OF ERROR. 

Appellant says the Court below erred: 

1. In awarding the custodv of the infant child, Pa- 
tricia May Albright, to the defendant, who is the child’s 
stepmother, and the Court further erred in refusing 
to award the infant child as aforesaid to the petitioner, 
the child’s grandparent and natural guardian. 

ARGUMENT AND AUTHORITIES. 

The Code of Laws for the District of Columbia des¬ 
ignate the father and mother as the natural guardians 
of the person of their minor children, (Sec. 1123) and 
further Sec. 1124, provides that the father and mother, 
when the other parent does not survive, may appoint 
a guardian of the person of their minor children. 

In this case we have the grandparent claiming cus¬ 
tody of the child as against a person who is not a rela¬ 
tive, and the last deceased parent making no provision 
for her custodv. 

In Lehmer v. Ilardy, 54 D. C. App. 51, the parents 
of Ruth Lehmer, 6 years of age, were killed in the col- 


lapse of the Knickerbocker Theater, the parental 
grandfather, Andrew J. Lehmer, filed his petition and 
was appointed guardian of the estate and of the per¬ 
son of the infant. Prior to the filing of the petition 
the infant was taken to New York bv Charles J. and 

Helen Hardv with the consent of Andrew J. Lehmer. 
* 

Thereafter the Hardys moved to vacate the appoint¬ 
ment of Andrew J. Lehmer for the reason that the in¬ 
fant was a resident of New York at the time the peti¬ 
tion was filed and thev had no notice thereof. 

m/ 

The Court held that the child’s parents resided in 
and were domiciled in the District of Columbia at the 
time of their death, and at that time the District of 
Columbia was Ruth’s residence and domicile, inasmuch 
as the residence or domicile of a minor is that of its 
parents during their lifetime. Upon the death of 
Ruth’s parents, Andrew J. Lehmer, the paternal 
grand father became her natural guardian, and by vir¬ 
tue of the fact that lie then stood in loco parentis he 
had the right to change or fix her residence and dom¬ 
icile. 

The welfare of the infant is a matter of paramount 
consideration. 

Halback v. Hill, 49 App. D. C. 127. 

Seeley v. Seeley, 30 App. D. C. 191. 

Goldsmith v. Valentine, 36 App. D. C. 63. 

Relatives of a minor will be preferred as to strang¬ 
ers, 21 Cvc. 35. 

Boylan v. Kohn, 172 Ala. 275; 55 Sou. 127. 

Hernandez v. Thomas, 50 Fla. 522; 39 Sou. 

641; 2 L. R. A. (N. S.) 203. 
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Reading from the case of Murpliree v. Hanson, 197 
Ala. 246, 258. This was an action of habeas corpus 
brought by the aunt of the child against persons who 
were not relatives, and the Court held as follows: 44 It 
is the recognized rule in this State in cases of this 
character that the welfare of the child is of paramount 
importance. The interest of the parties to the suit 
being of secondary consideration.”— 44 By this it is not 
meant, however, that the question of blood relationship 
should be ignored and the matter of the financial or 
material welfare alone be considered. All things being 
equal relatives should be preferred to strangers. The 
contrary rule would permit a wealthy stranger to de¬ 
prive a near relative of the care, custody, and control 
of the child merely because he happens to be possessed 
of greater financial advantages. 

“In the instant case, we have considered the charac¬ 
ter of the respective parties as having been established 
as good, with but little difference in their financial 
standing. We have also pointed out that the estate of 

this minor child should be entirelv sufficient for its 

* 

own support. Certainly, then, to say the least of it, 
all things are entirely equal here; and the relative 
should be preferred over strangers. The care of this 
infant having been committed to the respondents in a 
purely business transaction, we are unable to see any 
sound reasoning why their relation to the infant should 
be turned to any such great advantage as to give them 
the preference over the blood kin in the question of 
custody and control. That the respondents, who have 
now had the child for some little time, have learned to 
love it as their own, is but natural; and considering 
the frailties of human nature, their efforts to keep the 
child, under the circumstances, cannot justly be the 
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subject of adverse criticism. In their fondness for 
the little one they may have, as is often the case, al¬ 
lowed their affections to overcome their better judg¬ 
ment. 

In re petition of Joseph A. Bullen, 28 Kansas 
781; 5 Penna. District R. 309. 

The Court cannot refuse an application for the cus¬ 
tody of a child by a person who has the legal right to 
custody, if the applicant is a fit person. The control¬ 
ling consideration in such matter is the best interests 
of the child. 31 C. J. 990. 

Engelhart v. Youngs, 76 Ala. 534. 

As shown by the authorities heretofore cited, the 
Court in a habeas corpus proceeding, looking to the 
welfare of the child, will consult the interests of the 
child above all other things, and where the parties seek¬ 
ing the custodv are in the same or similar circum- 
stances and the child will be cared for equally as well 
with either of the parties, the court will award the 
child to relatives as against strangers or persons not 
in a blood relation to the child. 

With this in mind let us examine the record as to 
the character and standing of the appellant. He 
brought several witnesses with him from Brunswick to 
testify at the hearing, the community in which he has 
lived for the greater part of his life and where the 
child’s mother was raised. Of the witnesses, Arthur 
E. Owens testified that he is the minister of the Metho¬ 
dist Episcopal Church South in Brunswick; that he is 
acquainted with the appellant who contributes to his 
church; that appellant’s home is next door to the 
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church; that it is large and modern and that he has 
never heard anything against his reputation; William 
O. Rowe testified that he is cashier of the Bank of 
Brunswick; that he has known appellant for 18 or 20 
years; that he runs a farm and retail ice business in 
Brunswick and he has $2800.00 in a savings account in 
his bank; that he has never heard anything against his 
reputation; Mr. Ezra C. Barker testified that he is a 
merchant in Brunswick and is a cousin of appellant; 
that appellant is in the ice business and runs a farm; 
that he has never heard anything against his reputa¬ 
tion; appellant testified that he owns his own home of 
7 rooms which is without incumbrance and is valued at 
$5000.00; that he conducts a retail ice business and 
runs a 100-acre farm and has an income of $2000.00 a 
year; that he has $2800.00 in the bank, that the school 
is 2 blocks from his home and the church is next door 
where the child’s mother attended. 

The appellee testified that the child’s mother left a 
house valued at $15,000 in which she now resides and 
receives $130 for rentals and that she was left a one- 
fourth interest during her life in the said house and 
the child was left a three-fourth interest and the re¬ 
mainder after her death, under the will of Moses C. 
Albright, deceased. 

Coming now to the finding and order of the Court 
below, it is respectfully submitted the award of Pa¬ 
tricia May Albright to the stepmother, under the facts 
of this case was a manifest abuse of discretion. The 
Court in its finding stated “he felt certain the child 
would be well cared for if he should award her to the 
plaintiff, Mr. Barker; he was impressed with the plain¬ 
tiff as being well able to care for the child, if not 
equally as well cared for as she would be by the defen- 
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dant, but lie felt that it would be too harsh to take the 
child away from the stepmother where she had been 
living for almost five years and send her to Bruns¬ 
wick, Maryland, when she is not well acquainted with 
the plaintiff. ’ ’ 

It is respectfully submitted that this Court will re¬ 
view a finding of the lower Court where the record 
shows a manifest abuse of discretion. 

Ilalback v. Hill , 49 App. D. C. 127. 

Stickel v. Sticket, 18 App. D. C. 149. 

Wells v. Wells, 11 App. D. C. 392. 

It is respectfully submitted the facts herein justify 
a complete review thereof by this Honorable Court, 
and that the future welfare of Patricia May Albright 
dictates that she be awarded to the custody of appel¬ 
lant, her maternal grandfather. 

Respectfully submitted, 

Michael J. Lane, 

Joseph D. Malloy, 
Attorneys for Appellant. 
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FOR THE DISTRICT OF COLUMBIA. 
April Term, 1936. 


No. 6754 Special Calendar. 


William Barker, Appellant, 


v. 

Mary Albright, Appellee . 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

Patricia May Albright, now eight years of age, is the 
daughter of Moses C. Albright and May Albright, both 
deceased, May Albright and Moses Albright having 
died August 21, 1928 and March 28, 1936, respectively 
(R. 2, p. 2, 6, p. 5). Appellee married Moses C. Albright 
approximately five years prior to his death and lived 
with him as his wife continuously until the date of his 
death. Appellee has had the care and custody of 
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Patricia May Albright, the infant in issue, from the 
date of her marriage to Moses C. Albright. At no time 
during that period has appellant, the maternal grand¬ 
father of the infant, visited her, nor has she visited 
him, nor has he exhibited the slightest interest in her. 
Under the last will and testament of Moses C. Albright, 
the appellee and the infant are made joint owners of 
certain real estate situated in the District of Colum¬ 
bia (R. 7, p. 6). 

Subsequently to the death of Moses Albright, the 
appellant filed his petition for writ of habeas corpus, 
praying that he be awarded custody and control of 
the infant (R. 1, 2, pp. 1-2). The writ issued and re¬ 
turn thereto was made by appellee (R. 4, 5, pp. 4-5). 
After hearing testimony offered by both parties, the 
Court awarded custody and control of the infant to 
the appellee (R. 9, pp. 7-8), from which order this ap¬ 
peal is prosecuted by the appellant. 

ARGUMENT. 

The Appeal Should Be Dismissed and the Order of 
Lower Court Affirmed. Record Does Not Contain 
a Bill of Exceptions and Evidence. 

Although not assigned as error in the record, appel¬ 
lant in his brief urges this Court to review the entire 
record in this case on the ground that the lower Court 
was guiltv of “a manifest abuse of discretion’’ in 
awarding the care and custody of the infant to the ap¬ 
pellee. The lower Court’s discretion, as reflected by 
its Order entered in the case, was exercised after a 
consideration of all the testimony adduced at the trial 
by both parties. That testimony, nor the substance 
thereof, is not before this Court in the record or in 
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other proper form. ' Appellant did not tender a bill 
of exceptions and supporting evidence so far as this 
record shows. He undertakes to set forth in his brief , 
certain alleged testimony given at the trial. This tes¬ 
timony should not receive consideration, for any pur¬ 
pose, by this Court. It is not before the Court in the 
form of a bill of exceptions as required by the rules 
of Court. 

Rule 46, District Court of the United States for 
the District of Columbia; 

Rule 4, United States Court of Appeals for the 
District of Columbia. 

This Court said in Klopfer v. District of Columbia , 
25 D. C. App. 43, that— 

“It is elementary law that, in order that an 
appellate tribunal may pass intelligently upon the 
ruling of a trial court, the record must give, and 
must purport to give, the substance of all the testi¬ 
mony bearing upon such ruling * * 

In Pfieffer v. United States , 31 D. C. App. 112, this 
Court considered the question of the necessity of a bill 
of exceptions appearing in the record before reviewing 
the case. This Court said: 

“The proper scope of a bill of exceptions is to 
present such facts as are made necessary to show 
the foundation of exceptions reserved on the trial. 
As the question of the sufficiency of the evidence 
to sustain the verdict was not raised in this case, 
we must decline to consider it.” 

Again, in Newman v. Newman , 35 D. C. App. 500, this 
Court said: 

“It is the duty of an appellant to file a sufficient 
transcript of the proceedings of the court below 
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to enable this Court to decade all questions that 
may properly be presented. This includes in an 
equity case all of the testimony introduced on the 
hearing. Failing in this duty, the Court may dis¬ 
miss the appeal, or require, in a proper case, that 
the defect be supplied; or it may affirm the judg¬ 
ment or decree upon such insufficient transcript 
* * *>> 


In Fletcher v. Fletcher, 43 D. C. App. 181, an appeal 
was prosecuted to this Court from an order of the Su¬ 
preme Court of the District of Columbia adjudging 
appellant in contempt. Appellant urged that at the time 
of entering the order he was unable to comply there¬ 
with. This Court said that it was unnecessary to con¬ 
sider this question since it was specifically found by 
the lower Court that the appellant could have complied 
with the order, and added— 

“No bill of exceptions appears in the record, 
and we must assume therefore, that the evidence 
adduced at the trial was sufficient to justify the 
court in making the order from which the appeal 
was taken. * * *” 

There is nothing before the Court in this case except 
the pleadings and the order and decree of the lower 
Court. It cannot be successfullv contended that this 
Court, in this state of the record, could review a dis¬ 
cretion exercised bv the lower Court based on the tes- 
timony presented by both parties. See Hines v. Hines, 
43 D. C. App. 280. 

Accordingly, appellee respectfully submits that this 
Court should dismiss this appeal for want of a bill of 
exceptions, and affirm the decree and order of the 
lower Court entered herein. 
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The Welfare of the Infant is the Test of the Right to 

Custody and Control. 

If this record presents any question for review by 
this Court, and we do not concede that it does, it would 
appear to be, whether, as a matter of law, a grandpar¬ 
ent is entitled to the custody of a grandchild, both par¬ 
ents of the child being dead and no testamentary dis¬ 
position having been made of the child, this, regardless 
of the welfare of the infant. There is not in the rec¬ 
ord, as has been stated, a bill of exceptions giving the 
exceptions, if any, reserved below and the testimony 
in support thereof. 

A careful examination of the cases discloses that the 
Courts make the welfare of the child the predominant 
question in cases of this character without regard to 
the relationship of the parties to the child. This Court 
has consistently adhered to this rule. The case of 
Lehmar v. Hardy, 54 D. C. App. 51, cited in appellant’s 
brief, we submit, in no way modifies the rule just stated. 
That case holds that on the death of both x^a rents the 
paternal grandfather becomes the natural guardian 
of a child. But that is far from holding that he is en¬ 
titled to the care and custody of the infant when it has 
been established that the welfare of the infant dictates 
that such care and custody be entrusted to others. 
Wells v. Wells, 11 D. C. App. 392; Stickel v. Stickel, 13 
D. C. App. 149. In the latter case, this Court said: 

4 4 Where the custodv of children is involved, 
the courts do not act to enforce the rights of either 
parent, but to protect the interest and welfare of 
the children.” 

To the same effect are Beal v. Bibb, 19 D. C. App. 
311; Goldsmith v. Valentine, 36 D. C. App. 64; Halback 
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v. Hill , 49 D. C. App. 127; and Seeley v. Seeley, 30 D. C. 
App. 192. As was said by the Court in the latter case: 

“The welfare of infants is a matter of para¬ 
mount, consideration at all times and under all 
circumstances. Courts of competent jurisdiction 
will always extend their arms to protect infants. 
The interest of infants is even paramount to the 
claim of both parents. This is the predominant 
question to be considered by the tribunal before 
whom the infant is brought. The rights of par¬ 
ents must in all cases yield to the interest and wel- 
fare of the infant. No certain rule can be laid 
down, but the courts must hold the best interests 
of the children as of primary importance. Their 
custody is largely one of judicial discretion, and 
that discretion is never reviewed by an appellate 
court unless it has been ynanifestly abused * * * 
(Italics ours) 

That an appellate court will not disturb the exercise 
of judicial discretion in cases involving the welfare of 
infants is the rule laid down also in Wells v. Wells, 
supra, and Beal v. Bibb, supra. 

The trial court in the case at bar heard the testimony 
of many witnesses on both sides, including the testi¬ 
mony of the appellant and appellee, and also examined 
the child, and then determined and held that the best 
interests and welfare of this child, Patricia May Al¬ 
bright, would be best served bv granting her custody 
to the appellee. If appellant wanted that testimony 
reviewed bv this court he should have brought it here 
by proper bill of exceptions. As shown above, he has 
failed in that. How, then, can he show that the trial 
court abused its discretion when he does not present 
to this Court the testimony upon which the lower court 
acted? 
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CONCLUSION. 

In view of the foregoing, it is respectfully submit¬ 
ted that the appellant’s appeal should be dismissed, 
and that the order and decree of the trial Court should 
be affirmed. 

Judson T. Cull, Jr., 
Chester A. Bennett, 
Daniel C. Eberly, 

Attorneys for Appellee. 


